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The difficulty entailed in achieving global regulation of all manner of administrative and
criminal fines at European level must be acknowledged. On the other hand, criminal or
administrative penalties subject to appeal before criminal courts can already be executed
under Framework Decision 2005/214/JHA although the content of the instrument could
be enhanced by adding OSH fines to its scope.

For that reason, another more feasible solution might be to approve a new instru-
ment for cross-border execution of administrative fines related to posting that may be
appealed before not only criminal courts (the scope of Article 3 of the Directive 96/71/
EU which includes OSH) pursuant to Article 114 TFEU and in the domain of occupational
safety and health pursuant to Article 153 TFEU.

FOURTEENTH PROPOSAL: HARMONIZATION OF OSH AND/OR
POSTING-RELATED INFRINGEMENTS

Double criminality is a usual precondition for mutual assistance and mutual recognition
in the execution of financial fines and therefore this principle could jeopardize the imple-
mentation of the previous proposal.

Therefore there is still a need to determine which posting and occupational safety
and health-related infringements might be invoked (as this is possibly a very extended
issue) and regulate this matter following the example and the guidelines of the Directive
2009/52/EC providing for minimum standards on sanctions and measures to be imposed
on employers of third-country nationals who do not have legal status.

This regulation could include a common liability regime for salary debts of posted com-
panies and common minimum Occupational Safety and Health infringements.

In any case, this proposal would require a preliminary study on breaches and sanctions
in these matters.

3.2 LEGAL BASIS FOR PROJECT CIBELES PROPOSALS

Mutual Assistance with other public bodies, be they national or from abroad, is vital for
Labour Inspectorates' .

At National level, in order to coordinate actions and cover all competences, Labour
Inspectorates need a Mutual Assistance Network to work with other Administrative
bodies. Labour Inspectors need to have access to data bases and information on the
activities carried out by other public bodies and vice versa.

At European level, a Mutual Assistance Network of Labour Inspectors from different
Member States is a must for Technical Cooperation on OSH matters in order to monitor
compliance with European legal rules in the equivalent manner. It is also important to
obtain information from other EU countries regarding their enforcement procedures to
better understand each MS national legal rules and practices.

*° Chapter 3 Section 7 (Background) Fabienne Muller

"With regard to the mutual assistance in national networks it is interesting to read Chapter 4: Section1 Report on Belgium
(Section 2); Section 4 Report on France (Section 2); Section 5 Report on Austria (Section 2); Section 6 Report on Germany
(Section 2): Section 7 Report on Italy (Section 2); Section 8 Report on Portugal (Section 2) and Section 9 Report on Spain
(Section 2)
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Technical cooperation among Labour Inspectorates is necessary to ensure an equiva-
lent implementation of the OSH Directives and may involve mechanisms for exchange
of information or the reactive or proactive creation of joint teams for common enquiries
(e.g. in European SLIC campaigns).

In the course of enforcement procedures, mutual assistance at European level may be
necessary in matters related to the free movement of goods within the Internal Market
when inspectors monitor the way workers use products or agents coming from other
countries and need information on those products in the country of origin.

In enforcement procedures relating to the posting of companies and workers for the
free provision of services Inspectors need the collaboration of the regulatory authorities
from other countries in order to obtain information that will be useful to their enquiries.
This is particularly important when the company has left the country or when the infor-
mation can only be obtained in the country of origin.

These are in summary the legal principles and grounds for our proposals on mutual
assistance in matters of legal enforcement:

3.2.1 Principles of Project CIBELES proposals

A) PRINCIPLE OF SINCERE COOPERATION

As it is stated in the Treaty of the European Union pursuant to Article 4.3 TEU:

— “the Union and the Member States shall, in full mutual respect, assist each other in
carrying out tasks which flow from the Treaties”;

- “the Member States shall take any appropriate measure, general or particular, to
ensure fulfilment of the obligations arising out of the Treaties or resulting from the
acts of the institutions of the Union”

- and “the Member States shall facilitate the achievement of the Union’s tasks and
refrain from any measure which could jeopardise the attainment of the Union’s ob-
jectives”.

The strategies on safety and health at work (OSH) adopted by the Council and the
Commission have already underlined the significance of an equivalent implementa-
tion of the OSH Directives. The 2002-2006 strategy stated that the Commission “will
also be cooperating closely with the national authorities to find ways of ensuring
that the Community directives are implemented correctly and equivalently. In this
respect, a core and strategic role should be played by to the Senior Labour Inspectors
Committee (SLIC) in terms of encouraging exchanges of information and experience
and organising mutual cooperation and assistance”.

The current Community strategy 2007-2012 on health and safety at work insists on
this point and states that “national legislations transposing the Community acquis on
health and safety at work should be applied effectively and in a uniform manner in
order to guarantee comparable levels of protection in all the Member States”.

Mutual Assistance is necessary to achieve these aims, regulating technical coopera-
tion mechanisms on exchange of information, training of Inspectors, and joint teams
of inspectors in transnational reactive or proactive inspection campaigns such as those
currently organized by the SLIC and Member States through multilateral or bilateral
agreements.
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On the other hand, Mutual Assistance is necessary to reach the targets of article 4
TEU. For that reason its use and normal practice should be promoted by the European
Commission and Member States.

B) THE PRINCIPLE OF EQUAL TREATMENT

The third ground is the principle of equal treatment of European citizens who shall
receive equal attention from its institutions, bodies, offices and agencies (Article 9
TEU). Enforcement actions should have the same treatment and effectiveness on
companies and workers regardless of their nationality.

In order to improve occupational safety and health (OSH) throughout the Euro-
pean Union and to ensure equal treatment between resident and non-resident
offenders, enforcement should be facilitated irrespective of the Member State in
which the company, which has committed an offence, is established. To this end, a
system of cross-border mutual assistance among labour inspectorates should be put
in place.

As we shall demonstrate, sanctions imposed for offences committed in the terri-
tory of Member States other than the company’s country of establishment are most
frequently not enforced™.

This relative impunity undermines the objectives of the European OSH Directives
and encourages companies not to respect national OSH rules in the host Member
States because they feel that the sanctions will not be enforced. It also undermines
the legitimacy of these controls in the eyes of National companies generally who
could call them into question, arguing that all the companies which carry out a job in
the same territory must be treated equally by regulatory authorities.

C) THE PRINCIPLES OF SUBSIDIARITY AND PROPORTIONALITY

Finally we should take into account that the objective of this Project, namely facili-
tating proposals for mutual assistance and cross-border enforcement especially on
OSH offences, the proposals regarding the measures that the EU may adopt should
be in accordance with the principle of subsidiarity enshrined in Article 5 of the Trea-
ty: they cannot be sufficiently achieved by the Member States themselves and can
therefore, by reason of their scale effects, be better achieved at European level.

Therefore the proposals will focus on enabling mutual assistance and cross-border
enforcement when Member States have been unable to achieve their targets through
unilateral or bilateral activity to date.

Besides, in accordance with the principle of proportionality set out in the men-
tioned Article, these measures do not go beyond what is necessary in order to achieve
the objective.

3.2.2 Grounds for Project CIBELES proposals

A) ENFORCEMENT OF THE NATIONAL LEGISLATION ON OSH WITHIN THE FRAME-
WORK OF THE INTERNAL MARKET
Enforcement of OSH rules relates to the functioning of the Internal Market with re-
gard to the free movement of goods which can affect OSH (such as machinery or
dangerous agents) pursuant to article 28 TFEU and with regard to the free provision

2 Chapter 3 Section 4.- Prof. Alfonso Ybarra Bores
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of services and particularly the posting of companies and workers pursuant to Arti-
cle 56 TFEU and the Directive 96/71/EC on posting of workers.

In this Directive OSH rules are, among other working conditions, within the “terms
and conditions of employment that undertakings should guarantee workers posted
to other Member State” (Article 3 of the Directive 96/71/EC).

Occupational Safety and Health is a relevant matter for posted workers, as we
have found in the activities of this project that most of the posted workers carry
out their activities in subcontracting companies of the construction industry or other
temporary services. The most remarkable “advantages” of these companies consist
in lower costs in wages, social security, etc., occasioning social dumping, the posted
workers’ acceptance of lower standards and widespread false posting. The posted
workers’ conditions entail higher risks of fatigue, no training provided, absence of
mandatory protective equipment, sub-standard housing and dangerous transport'.

Enforcing the OSH national legal rules to posted companies and workers entails the
need of cooperation and mutual assistance among Labour Inspectors from different
Member States.

Moreover Article 3 is also referred to other matters relating to some Labour
Inspectorates such as “maximum work periods and minimum rest periods” and
“minimum paid annual holidays” whereby all the Inspectorates of Project CIBELES
except Malta' are involved, and also other matters such as “the minimum rates of

@

pay, including overtime rates”, “the conditions of hiring-out of workers, in particular
the supply of workers by temporary employment undertakings”, “protective measures

with regard to the terms and conditions of employment of pregnant women or
women who have recently given birth, of children and of young people” and “equality
of treatment between men and women and other provisions on non-discrimination”
whereby the Inspectorates of France, Portugal, Hungary, Italy, Belgium and Spain are

also involved™.

On the other hand, the implementation of article 56 TFEU and the Posting Workers
Directive is a complex matter that also entails the application of Social Security Regu-
lations 883/04 and 987/09 for posted workers. Those Regulations include communi-
cations on posting and the treatment of declarations and benefits on work-related
accidents and occupational diseases for posted workers. This can be also related to
the Labour Inspectors OSH-related activities which need to be coordinated.

Lastly, posting activities can also be related to the implementation of national tax
legislations on posted companies and workers and can entail the intervention of the
tax authorities as is the case in Austria, Germany and Portugal™®.

Requirements for Mutual Assistance not only affect Labour Inspectorates but also
other public bodies such as the Social Security, Customs and Tax administrations".

3 Chapter 3 Section 1 Prof. Justin Byrne.
4 Chapter 4 Section 2 Report on Malta (Section 2).
s See also below paragraph 3.1 of this Chapter.

'® Chapter 4, Section 5 Report on Austria (Section 2); Section 6 Report on Germany (Sections 2 and 4) : Section 8 Report on Portu-
gal (Section 1)

7 Chapter 3 Section 2 Marifa Luz Vega (ILO) states the experience in Norway (Kirkeness) and other countries.

PROJECT CIBELES CONCLUSIONS AND PROPOSALS 3 5



m M3IIAYIAO NV ‘S313dID 1D3r0odd

W

IBELES

Enforcement activities of the Labour Inspectorates on posted companies and
workers could be especially significant bearing in mind that only very few cases in-
volving posted workers have so far been brought before national labour courts™.

However, in the framework of the Internal Market enforcement provisions for
Labour Inspectorates are not focused on the protection of workers (a sanction
which prevents employers from abusive employment practices) but on the proper
functioning of the Internal Market (a sanction which prevents employer from social
dumping)'? since posting of workers is an area often rife with fraud*°.

A MEASURE ADOPTED ON THE GROUNDS OF ARTICLE 114 TFEU

Within the Title IV TFEU and pursuant to Article 114 TFEU paragraph 1 “save where
otherwise provided in the Treaties, the following provisions shall apply for the achieve-
ment of the objectives set out in Article 26 (the internal market as an area without
internal frontiers in which the free movement of goods, persons, services and capital).
The European Parliament and the Council shall, acting in accordance with the ordinary
legislative procedure and after consulting the Economic and Social Committee, adopt
the measures for the approximation of the provisions laid down by law, regulation or
administrative action in Member States which have as their object the establishment
and functioning of the internal market”.

This measure could be adopted for mutual assistance in the enforcement of rules
on the free movement of goods relating to OSH (Article 28 TFEU) and the posting of
workers (Articles 48 and 56 TFEU) when they entail dumping or malfunctioning of
the Internal Market?'.

In the Work Programme of the European Commission for 2011 it is stated that the
general objective “to improve the implementation and application in practice of Di-
rective 96/71/EC on Posting of Workers. As specific objectives one should ensure the
effective respect of the posted workers rights, the clarification of the obligations of
national authorities and the clarification of the role of trade unions and social part-
ners in general in the framework of the Directive.”

This Directive could implement 11 Cibeles Project proposals:

1. Scope
The scope of this Directive could cover all matters relating to article 3 of the PWD
96/71/EC or, in any case, the nucleus, hardcore obligations of employers resulting
from the transposition of aspects which directly affect the functioning of internal
market: wages, working time and occupational health and safety.

2. Regulating the scope of national legislation on OSH
The Directive could regulate what law is applicable to certain services as training, medi-
cal service or in general to occupational safety and health services (Proposal n. 10).

3. The forms and means of posting declaration
This Directive would regulate the declarations of posting and the electronic sub-
mission of said declarations (Proposals No 1to 4).

8 Eurofound, Posted workers in the European Union (2011).
9 Chapter 3, Section 6 Belén Plaza Cruz.

2° Chapter 3, Section 7 (Introduction) Fabienne Muller.

' Chapter 3 Section 1 Prof. Justin Byrne
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4. The forms of mutual assistance
The Directive should regulate all the forms of mutual assistance (Proposals No 6
and 7), Labour Inspectors access to ESSI (Proposal No 1), the use of the EHIC to
identify workers (Proposal No 5) and bilateral agreements (Proposal n. 11).

5. The legal value of evidence obtained by Mutual Assistance
The Directive should award legal value to such evidences ensuring it the same legal
value as evidence obtained by national Labour Inspectors (Proposal n. 9).

6. The execution of fines
This Directive can regulate mutual recognition and execution of an administrative
nature relating to the matters enshrined in Article 3 PWD (Proposal No. 13).

B) COOPERATION IN THE AREA OF FREEDOM, SECURITY AND JUSTICE

Pursuant to Article 74 TFEU «the Council shall adopt measures to ensure administra-
tive cooperation between the relevant departments of the Member States in the areas
covered by this Title, as well as between those departments and the Commission. It
shall act on a Commission proposal, subject to Article 76, and after consulting the Euro-
pean Parliament”*.

These measures could be adopted if labour inspection activities can be considered
within the framework of Title V TFEU (Area Freedom, Security and Justice).

As we have analysed in the Chapter 6 there are Labour Inspectorates for whom the
penal or criminal judicial procedures are the most relevant (France, Malta, Italy). In
other cases however, the punishment procedures are strictly administrative (Portu-
gal, Austria, Germany, Hungary, Spain) and others with a mixed system (Belgium).

Consequently, the legal status of Labour Inspector is also different in each country.
In some countries Inspectors prosecute criminal and administrative offences and in
others they only prosecute administrative offences.

This consideration is relevant for the application of article 87 TFEU (ex article 30
TEU) on “police cooperation” which also involves “other specialised law enforcement
services in relation to the prevention, detection and investigation of criminal offences”.

The legislative measures provided in paragraph 2 of article 87 for “the collection,
storage, processing, analysis and exchange of relevant information”, “the training
of staff” and “common investigative techniques” would not be applicable to several
European Labour Inspectorates.

On the other hand, Article 67.3 TFEU states that “the Union shall endeavour to en-
sure a high level of security through measures to prevent and combat crime, racism
and xenophobia, and through measures for coordination and cooperation between
police and judicial authorities and other competent authorities, as well as through the
mutual recognition of judgments in criminal matters and, if necessary, through the
approximation of criminal laws”.

As we have analysed in this Project the Labour authorities of some Member States
such as Belgium, Spain and Hungary consider that the legal regulations based on Title
V TFEU such as FWD 2005/214/JHA are not applicable to the administrative infringe-
ment procedures initiated by Labour Inspectors.

22 Chapter 3 Section 3 Prof. Julio Pérez Gil
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A measure pursuant to Article 74 TFEU could implement several
Project CIBELES proposals:
1) Scope: the measure should relate to OSH matters and others which can be
established by multilateral or bilateral agreements.
2) Regulation of Mutual Assistance in all forms (Proposal No 6 and 7).
3) The legal value of evidence obtained by mutual assistance (Proposal No 9).

C) MEASURES ON SOCIAL POLICY AND PARTICULARLY ON OCCUPATIONAL SAFETY
AND HEALTH

Ensuring fulfilment of the obligations arising out of the Framework Directive 89/391/
EEC on Occupational Safety and Health (OSH) and all the Directives derived from
Article 153 TFEU is a duty that corresponds to Member States authorities (Article 4.2
of the Framework Directive).

On this matter the following measures could be taken:

1) Pursuant article 153.2.b) TFEU the European Parliament and the Council may adopt,
by means of directives, minimum requirements for gradual implementation, having
regard to the conditions and technical rules obtaining in each of the Member States.
Such directives shall avoid imposing administrative, financial and legal constraints in
a way which would hold back the creation and development of small and medium-
sized undertakings.

Therefore a Directive on mutual assistance for enforcement on OSH matters
could be adopted.
This Directive could implement five Cibeles Project Proposals:

a) Notification of work-related accidents and profesional diseases of posted workers
(Proposal No 4) .

b) Regulation of Mutual Assistance in all forms (Proposals No 6 and 7),
) The legal value of evidence obtained by mutual assistance (Proposal No 9).
d) The harmonization of OSH-related infringements (Proposal n. 14).

2) Pursuant to article 156 TFEU the Commission shall encourage cooperation between
the Member States and facilitate the coordination of their action in the field of pre-
vention of occupational accidents and diseases and occupational hygiene.

To this end, the Commission shall act in close contact with Member States by
making studies, delivering opinions and arranging consultations both on problems
arising at national level and on those of concern to international organisations, in
particular initiatives aiming at the establishment of guidelines and indicators, the
organisation of exchange of best practice, and the preparation of the necessary
elements for periodic monitoring and evaluation. The European Parliament shall
be kept fully informed.

These measures could contribute to implement the following three Project CIBELES
Proposals:
a) Guidelines on the applicable OSH legislation for specific services (Proposal No 10).
b) Guidelines on the content of bilateral agreements (Proposal No 11).
¢) A comparative study on OSH infringements (Proposal No 14).
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D) ADMINISTRATIVE COOPERATION

Finally, pursuant to Article 197 TFEU the Union may support the efforts of Member
States to improve their administrative capacity to implement Union law. Such action
may include facilitating the exchange of information and civil servants as well as
supporting training schemes. No Member State shall be obliged to avail itself of such
support. The European Parliament and the Council, acting by means of regulations
in accordance with the ordinary legislative procedure, shall establish the necessary
measures for this end, excluding any harmonisation of the laws and regulations of
the Member States.

A measure pursuant to Article 197 TFEU could implement 10 Project Cibeles

proposals:

1) Scope: the measure should be relating to OSH matters and others which can be
established by multilateral or bilateral agreements.

2) The measure could establish information systems among the MS affected on declara-
tion of posting (proposals No 1 and 2), exchange of information on Social Security
(proposal No 1), work-related accidents (proposal No 4) and tools to identify workers
(proposal No 5).

3) Regulation of Mutual Assistance in all forms (Proposal No 6 and 7).

4) The legal value of evidence obtained through mutual assistance (Proposal No 9).

PROJECT CIBELES CONCLUSIONS AND PROPOSALS 3 9
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Gonclusions

THE RIGH TO PERSONAL DATA PROTECTION, THE NEED FOR
LEGAL REGULATION OF INFORMATION SOURCES AND MUTUAL

ASSISTANCE BETWEEN LABOUR INSPECTORS IN ENFORCEMENT
PRODECURES

0
Second conC|US|0n: THE NEED TO REGULATE A EUROPEAN LEVEL
COMPREHENSIVE INFORMATION SYSTEM ON POSTING TO AVOID
DUPLICITIES AND INEFFICIENCIES FOR COMPANIES AND PUBLIC BODIES

all posting communications should be submitted
electronically through a European level, integrated and simplified
procedure.

a measure for the harmonisation of European
legislation on communications on posting.

MS should legislate severe sanctions for failure to
declare postings, late declaration and false or incomplete
declaration aiming at deterring breaches.

notification of work related accidents and
diseases of posted workers to labour inspectorates through a
European information system.

providing mechanisms with which Labour
Inspectors are equipped to identify posted workers.

(] 0
Thlrd condUSlom A EUROPEAN LEGAL REGULATION SHOULD ENCOMPASS
ALL TYPES OF MUTUAL ASSISTANCE IN INVESTIGATION OF BREACHES
BY LABOUR INSPECTORS.

a measure should regulate all forms of exchange of
information among Labour Inspectors.

to regulate all forms of physical or active
cooperation among Labour Inspectors at European level.
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to constitute a European network of experts on
OSH that could be called EUROSH.

regulating the legal value of exchanged
information as evidence to be used by inspectors in their
enquiries.

clarifying the scope of national legislation on
occupational safety and health in posting of workers.

providing a legal basis for bilateral
agreements arising from a European legal instrument.

(]
Fourth conCIUS|0n: WE DO NOT HAVE AS YET, A LEGAL INSTRUMENT
REGULATING FINANCIAL PENALTIES PROPOSED OR IMPOSED BY ALL
EUROPEAN LABOUR INSPECTORATES

regulate mutual recognition and execution of all
manner of financial fines at European level.

a European regulation to execute adminis-
trative fines on OSH or posting matters which can be appealed to
courts other than the penal ones.

harmonization of infringements on OSH
and/or posting.
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